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1. Introduction and research goal

Tax obstacles were always seen as the main barrier
to pan-European pension funds. The European Com-
mission worked very hard to eliminate these obsta-
cles. As a result the perspective is changing rapidly.

Commissioner Bolkestein is determined to create a
Single Market for occupational pensions. Now that
the Pension Fund Directive has been adopted, the
pressure on the remaining tax obstacles has increased.
This article discusses current developments in the
pension taxation area.

2. Jurisdiction of the European Court
of Justice on political activities of the
European Commission concerning
occupational pensions and Pan-European
pension funds

Almost all Member States tax occupational pensions
according to the EET or ETT principle. That means
that the contributions by both employer and employee

are tax deductible, that the investment results of the
pension fund are exempt, or taxed (that is the case
only in Denmark, Italy and Sweden) and that the
benefits are taxed. The main reason for Member States
to have such a system of deferred taxation is to en-
courage their citizens to save for their old age. A side-
effect is that it will help Member States to deal with
the demographic time-bomb, as a State will receive
tax revenues at the time when the demographic de-
pendency ratio will be much more unfavourable. Many
Member States do not allow tax deduction for pen-
sion contributions paid to a pension fund in another
Member State. This effectively seals off their national
markets from competition with other Member States,
makes it impossible for multinationals to run pan-
European funds and constitutes a major obstacle to
the free movement of workers.

To deal with this problem the European Commission
issued a Communication on the elimination of tax
obstacles to the cross-border provision of occupational
pensions, on 19 April 2001. The Communication
concluded, on the basis of the EC Treaty and the case-
law of the European Court of Justice in Luxembourg
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(ECJ), that Member States were not allowed to re-
strict the freedom to provide services and the free
movement of workers by refusing tax deductibility
for pension contributions paid to pension funds in
other Member States. Since the Communication the
ECJ has ruled on two cases concerning the deduc-
tion for contributions paid to foreign funds - the
Danner case (Case C-136/00) on 3 October 2002, and
the Skandia/Ramstedt case (Case C-422/01) on 26
June 2003 (Blomeyer, W., 2004). Both cases were re-
ferred to the ECJ by national courts. In both cases
the ECJ struck down the national restrictions.

The Danner case concerned a German doctor who
moved to Finland and continued to contribute to his
German pension scheme. Finland refused the deduc-
tion. The ECJ ruled that Article 49 of the EC Trea-
ty (on the freedom to provide services) precluded
Finland from disallowing the deductibility if it did
not at the same time preclude the taxation of the
benefits paid by foreign pension providers.

The Skandia/Ramstedt case is a test case, whereby
Skandia offered its director Mr Ramstedt pension
policies from Skandia UK, Skandia Denmark and
Skandia Germany, the only difference between those
policies and a policy with Skandia Sweden being the
location of the pension provider. Sweden refused
deduction for the contributions paid to the foreign
pension providers. The ECJ ruled unambiguously that
this ran against Article49 of the EC Treaty.

The Skandia/Ramstedt ruling seems to be generally
applicable to all Member States which still refuse
cross-border deduction on the sole ground that the
pension provider is located outside their territory. It
is interesting to note that the ECJ used little time to
reach its verdict. The hearing was on 30 January 2003,
Advocate-General Léger issued his opinion on 30
April 2003, and the ECJ ruled on 26 June 2003.

On 5 February 2003, following-up the Pension Tax-
ation Communication, the Commission launched five
new infringement procedures, against Belgium, Spain,
France, Italy and Portugal, and continued one old
procedure against Denmark. All these Member States
refuse any cross-border deduction for pension con-
tributions, for both mobile workers and non-mobile
workers. The five first-mentioned states received
letters of formal notice, the first step in an infringe-
ment procedure, and Denmark received a reasoned
opinion, the second step in an infringement procedure.
If Denmark does not change its legislation, the Com-
mission may refer it to the ECJ quite soon, to be the
next pension taxation case decided by the ECJ after
Danner and Skandia/Ramstedt cases. At the same time

the United Kingdom is in the middle of a major
overhaul of its pension taxation rules. So far, the UK
has not indicated in which direction it wishes to move
regarding contributions paid to foreign pension funds.
The first consultation document remained silent on
the matter. An indication of what the UK will be doing
may be provided by the upcoming decision by the
Inland Revenue in the Pepgo (Pan-European Pensions
Group) case. In this case a group of multinationals
have filed a request with the Inland Revenue to get
tax deductions for contributions paid from the UK to
a Dutch pension fund for a non-mobile worker who
is working and residing in the UK (Arbeitsgemein-
schaft..., 2005). Member States usually claim that al-
lowing tax deduction for pension contributions paid
to foreign funds would lead to losses of tax revenue.
Apart from the fact that the ECJ has consistently dis-
missed this argument, this fear seems unwarranted.
Member States may be able to develop arrangements
to prevent such loss of tax revenue. As Advocate-
General Jacobs pointed out in his opinion on the Danner
case, in line with what the Commission had said in its
Pension Taxation Communication, a Member State has
three ways of safeguarding the taxation of pension ben-
efits paid out to its residents by foreign pension funds.
Firstly, it can require the necessary information from
the taxpayer.

Secondly, it can call on the help from the Member
State where the fund is located, on the basis of the
Mutual Assistance Directive of 1977. Thirdly, it can
conclude a contract with the pension provider, stat-
ing that the pension provider shall provide the Member
State with all the information that it needs in order
to tax the future benefits. Pension providers are strong-
ly regulated. They are meant to stay, even after our
death (Hessling, M., 2000. Ahred, P. et al., 1995).
They should be reliable contract partners. And in case
they would breach the contract the Member State
would be carrying a big stick: it could refuse any
future deductions for contributions paid to the insti-
tution, thereby effectively putting it out of business.
Member States should therefore not worry that allow-
ing foreign pension institutions to provide services
on their market would undermine their future tax
revenues.

In conclusion, it is clear that the pension taxation land-
scape in Europe is changing. The two recent rulings
by the ECJ and the six pending infringement cases
bear witness to this. With the Skandia/Ramstedt ruling,
taxpayers may claim deduction for their pension con-
tributions paid to, for example, pan-European funds
located in other Member States. If the foreign fund
fulfils the same conditions as domestic funds, the
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Member State does not have the right to refuse the
tax deduction. The Commission will be able to make
good use of the Skandia/Ramstedt ruling in its dis-
cussions with Member States on the pending infringe-
ment cases. We seem now closer than ever to pan-
European pension funds, providing their services
across borders without being hampered by tax obsta-
cles.

In 14 out of the 15 old Member States contributions
paid to pension funds by employees and/or employ-
ers enjoy some form of tax relief. In many instanc-
es this relief was only given for contributions made
to domestic pension funds. Contributions to foreign
funds had been excluded from the relief. This con-
stitutes an effective barrier to the functioning on pan-
European funds: all things being equal, nobody would
take out pension insurance from a foreign fund if they
do not get the same tax subsidy as when paying to
a domestic fund. Therefore, in April 2001, in paral-
lel with the proposal for the Pension Fund Directive
of October 2000, the European Commission issued
its “Communication on the elimination of tax obstacles
to the cross-border provision of occupational pen-
sions”. In the Communication the Commission pre-
sented legal analysis concluding that the above dis-
crimination of foreign pension funds is contrary to
the EC Treaty and announced that it would monitor
national rules, and where necessary, begin legal pro-
ceedings before the European Court of Justice in
Luxembourg (ECJ) (Langohr-Plato, U., 2005). In
2003, following-up its Communication, the Commis-
sion decided to refer Denmark to the ECJ and initi-
ated legal proceedings against seven other Member
States for alleged discrimination against foreign pen-
sion funds. Below there is an overview of the states
of play.

2.1. Belgium

The Commission has sent Belgium a letter of formal
notice and a reasoned opinion (these are, respectively,
the first and second steps in the infringement proce-
dure, under Article 226 of the EC Treaty, whereby
the Commission can call on the ECJ to rule that a
Member State has failed to fulfil a treaty obligation.
The third step is the actual referral to the ECJ). It is
not yet known whether Belgium will comply with the
Commission’s request.

2.2. Denmark

Denmark also received a letter of formal notice and
a reasoned opinion, but has indicated that it does not

want to change its law. The Commission has there-
fore referred Denmark to the ECJ (Case C-150/04,
referred on 23 March 2004).

2.3. Germany

Germany operates various systems to provide occu-
pational pensions. Some follow the TEE approach
(contributions Taxed, fund Exempt, benefits Exempt),
others follow the EET approach. When applying EET,
Germany does not appear to discriminate against
foreign pension funds.

2.4. Greece

The situation in Greece is not entirely clear, although
the European Commission has not announced the
opening of any infringement procedure against Greece.

2.5. Spain

Spain also received a formal notice and a reasoned
opinion from the Commission. It has replied that it
will change its legislation before 23 September 2005
- the deadline for the implementation of the Pension
Fund Directive. The Commission, however, estimated
that this timetable was not sufficient and has sent
Spain a reasoned opinion.

2.6. France

France also received a formal notice and a reasoned
opinion from the Commission. It, too, has replied that
it will change its legislation.

2.7. Ireland

So far, Ireland has only received a letter of formal
notice. There are signals from tax practitioners that
sometimes, it may already be possible to get tax re-
lief for contributions paid from Ireland to foreign
pension funds, although the proper legal basis for such
relief does not yet seem to exist. Therefore, in prin-
ciple, Ireland does not appear to have any major
objections to providing tax relief for cross-border
contributions, and it may be willing to adapt its leg-
islation to put matters beyond doubt.

2.8. Italy

To date, Italy has also received only a letter of for-
mal notice. It is not yet clear whether, and if so, when
the Commission would move to the next step of the
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infringement procedure. It is equally possible that Italy
will comply with the demands of the Commission.

2.9. Luxembourg

Luxembourg is the only old Member State which has
the TEE system for all its occupational pensions. It
applies this system to contributions to both domes-
tic and foreign funds. Its system is therefore not dis-
criminatory.

2.10. Netherlands

The Netherlands allows a tax deduction for contri-
butions paid to foreign funds. As such the Dutch
system is not discriminatory. However, the Dutch anti-
abuse rules, when applied to cross-border contribu-
tions, may go further than is strictly necessary, es-
pecially in the light of a recent ECJ ruling on French
exit taxes (Case C-9/02, de Lasteyrie du Saillant, of
11 March 2004).

2.11. Austria

Austria appears to treat contributions paid to foreign
funds in the same way as contributions to domestic
funds. Accordingly, its system does not give rise to
concern.

2.12. Portugal

Portugal has received a letter of formal notice and a
reasoned opinion from the Commission. It is not yet
known whether Portugal will comply with the Com-
mission’s request and adopt legislation that will end
discrimination against foreign funds.

2.13. Finland

Finland has rules discriminating against foreign funds,
but lost its case in the ECJ (Case C-136/00 Danner
of 3 October 2002, a request for a preliminary rul-
ing by the ECJ from a Finnish judge). Pending the
necessary changes of its tax law, Finland is already
allowing tax deduction for contributions to foreign
funds, as it does for domestic funds.

2.14. Sweden

Sweden is in the process of implementing the ruling
by the ECJ in the Skandia/Ramstedt case (Case C-
422/01) of 26 June 2003. At the moment when this

article was written (31 March 2004) it was not yet
clear how Sweden would do that. A challenge for
Sweden is that it has the ETT system, under which
a tax is levied not only on the benefits, but also on
the investment results and capital gains of the pen-
sion fund, the so-called yield tax. One solution for
Sweden might be to conclude contracts with the for-
eign pension funds, allowing tax deduction for con-
tributions paid to them, on condition that they would
pay the yield tax to Sweden, just as Swedish pension
funds would do. Advocate-General Jacobs of the ECJ
seemed to support this solution, in his opinion on the
Danner case against Finland.

2.15. United Kingdom

The United Kingdom is in the middle of a major
reform of its pension system. The Commission has
sent it a letter of formal notice. The new tax legis-
lation needed in the framework of the broader reform
seems a good opportunity to end any discrimination,
but at the time of writing, it was not yet clear what
the UK government intended to do with contributions
paid to foreign funds.

2.16. New Member States

At present, no overview exists of the pension taxa-
tion systems in the new Member States, nor of any
potentially discriminatory features that they might
possess. The Pensions Forum, run by the European
Commission’s Directorate-General Employment and
Social Affairs is examining whether it can establish
such an overview. The new Member States need to
comply with the rules of the Single Market in the same
way as the old Member States. It may, therefore, be
necessary that the Commission starts legal proceed-
ings against some of the new Member States, just as
it did with the old Member States.

3. Overview

It follows from the above that three Member States,
Germany, The Netherlands and Austria, were already
allowing cross-border deductions before the Commis-
sion issued its Communication of April 2001. Finland
started to do so, on the basis of an ECJ ruling against
it, and two Member States, Spain and France have
announced that they will comply with the request of
the Commission to end the discrimination against
foreign funds. A number of Member States, Belgium,
Ireland, Greece, Italy, Portugal, Sweden and the United
Kingdom have not yet decided what to do, or their
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legal situation is unclear, but some of them can be
expected to comply in the not-too-distant future.

Denmark is the only Member State which has per-
sisted in refusing to comply with the Commission’s
request to end the different treatment of contributions
paid to foreign funds. It will, therefore, be the next
case in the area of pension taxation to be decided by
the ECJ, and it is difficult to see how its rules could
possibly be upheld. Denmark’s main defence is ex-
pected to be that the coherence of its tax system would
collapse if it were to extend national treatment to
contributions paid to foreign funds. However, this
argument can easily be rejected by referring to the
large number of Member States that already allow
cross-border deduction or have announced that they
will do so in the near future, apparently without any
risk for the coherence of their tax systems. The con-
clusion is, therefore, that for most situations, the main
tax obstacle for pan-European pension funds will be
eliminated after the implementation date of the Pen-
sion Fund Directive, that was by 23 September 2005.
The Pension Fund Directive includes the assumptions
for a cross-border activity of company pension funds.
Among the existing national regulations of the set-
ting of the systems of old age pensions the member
states have to allow domestic companies in line with
the Pension Fund Directive to be institution of for-
eign pension funds, which are licensed in other mem-
ber states.
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